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care provided in Federal medical care 
facilities; or 

(2) By the actual amount paid by the 
Federal Government to non-Federal 
medical care providers. 

(e) Alternate Theories of Recovery. 
Often, recovery under the MCRA is not 
possible because no third-party tort li-
ability exists. For example, if a mem-
ber, retiree, or dependent is driving a 
vehicle and is injured in a single-car 
accident, there is no tortfeasor. State 
law, including insurance, workers’ 
compensation, and uninsured motorist 
coverage provisions, determines the 
DON’s right to recover in situations 
not covered by the MCRA. If, under the 
law where the injury occurred, the in-
jured party is entitled to compensation 
for medical care received, usually the 
Federal Government may recover. The 
two most common alternate theories 
are described below. 

(1) Recovery may be possible under 
the injured party’s automobile insur-
ance policy. In most cases, the Federal 
Government should seek recovery as a 
third-party beneficiary under the med-
ical payments or the underinsured/un-
insured portion of the injured party’s 
policy. The ability of the Federal Gov-
ernment to recover as a third-party 
beneficiary has been upheld in some 
states, while other states have taken 
the contrary position. 

(2) Recovery may also be possible 
under State workers’ compensation 
laws. Case law in this area is still 
emerging, but in most jurisdictions, 
the United States stands in the posi-
tion of a lien claimant for services ren-
dered.

§ 757.15 Claims not asserted. 
In some cases, the MCRA or public 

policy considerations limit the DON’s 
assertion of claims against apparent 
third-party tortfeasors. MCRA claims 
are not asserted against: 

(a) Federal Government agencies. 
Claims are not asserted against any de-
partment, agency or instrumentality of 
the United States. ‘‘Agency or instru-
mentality’’ includes self-insured, non-
appropriated-fund activities but does 
not include private associations. 

(b) Injured servicemembers, dependents 
and employers of the United States. 
Claims are not asserted directly 

against a servicemember, the depend-
ent of a servicemember, or an em-
ployee of the United States who is in-
jured as a result of his willful or neg-
ligent acts. The United States does as-
sert, however, against medical care and 
treatment insurance coverage the 
member, employee, or dependent might 
have. 

(c) Employers of merchant seamen. 
Claims are not asserted against the 
employer of a merchant seaman who 
receives Federal medical care under 42 
U.S.C. 249. 

(d) Department of Veterans Affairs care 
for service-connected disability. Claims 
are not asserted for care provided to a 
veteran by the Department of Veterans 
Affairs when the care is for a service-
connected disability. The United 
States will, however, claim for the rea-
sonable value of care provided an indi-
vidual before he is transferred to a De-
partment of Veterans Affairs hospital.

§ 757.16 Claims asserted only with JAG 
approval. 

The responsible NLSC activity or 
USSSO will investigate potential 
MCRA claims against the following 
third parties and forward a copy of 
their claims file, along with rec-
ommendations on assertion, to the 
Judge Advocate General: 

(a) Certain Government contractors. 
JAG approval is required before assert-
ing an MCRA claim against a Federal 
Government contractor when the con-
tract provides that the contractor will 
be indemnified or held harmless by the 
Federal Government for tort liability. 

(b) Foreign Governments. JAG ap-
proval is required before asserting 
MCRA claims against foreign govern-
ments, their political subdivisions, 
Armed Forces members, or civilian em-
ployees. 

(c) U.S. personnel. JAG approval is re-
quired before asserting MCRA claims 
against U.S. servicemembers, their de-
pendents and employees of the United 
States, or their dependents for injury 
to another person.

§ 757.17 Statute of limitations. 
(a) Federal. The United States, or the 

injured party on behalf of the United 
States, must file suit within 3 years 
after an MCRA action accrues. 28 
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